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By e-mail: escesa@escosa,sa,gov.ay

Atlention: Mr Nathan Petrus

AustralAsia Access Code Guideline Review
Essential Services Commission of South Auslrraf i
GPO Box 2605

ADELAIDE SA 5000

Dear Sirs
Diraft Dacislon In relatton fo the Review of the AustralAsia Railway {Third Party Access) Guidelines

This further submission is made by Asia Pacific Transport Pty Ltd {in its capacily as agsnt of the Asla Padific
Transport unincorporated joint venture) (APT), in response fo the draft decision of ESCOSA daled May 2008
(Draft Decision).

The Draft Decision relates to ESCOSA's review of the AustralAsia Railway (Third Party Access) Code {Code),
pursuant fo the AustralAsia Raflway (Third Party Acoess) Code. Guidstine Review Issues Paper daled November
2007 (Issues Papet).

This further submission is in addition to APT's submission to ESCOSA dated 19 December 2007 (Initial
Submission), in respect of ESCOSA's fwitation for public comment on the lssues Paper. Like the Inltial
Submission, this further submission is made for the purposes of providing ESCOSA with further Information that
APT considers relevant to the Draft Decision to vary or revoke the Guidelines, or to develop and publish or
substitule new gutdelines for access to the Raliway.

APT notes the contents of the Draft Dacision, and provides the following additional Infermation and comment.
1. Asset Roll Forward {Draft Decision, Section 3
1.1 Background

(a) APT's paositicn outlined [n the initial Submission was one of concern that the application of a
roll forward provision to the DORC valuation without provision for fulure amendments, and
withouf appropriate measures to take into sccount various increased costs of operating the
Railway, may not accurately roffect the valuz of Raitway assets cver time {particularty later in
the concession arrangement), and could may result in an arfificially low value of Railway
assels. Upaon application of the Pricing Schedule In the Code, this could have a downward
impact on the celling price to be applied,

7 {b) APT's principal concern is that an inappropriate application of the rolt forward provisions o the
DORC valuation could Impact APT's ability to realise an appropriate refurn cn investment at
the end of the 50 year concession period. That concern s basad upon twvo factors; namely:

)] that the concession arrangement, and the pricing structure, is such that a positive
refurn on Investment for APT's slakshoiders will only be achisved late in e
concesslon period; and

(i) an appropiiate relurn on Investment should be viewsd as one fhat, in APT's view,

recognises lossas andfor low reluins on investment In the early years of operation
under the Concession Deed.
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For those reasons, APT indicated its support for the proposition that a naw DORC valuation
could he required over time, or that if no new DORC vaiualion were Implemented, then
apprapriate roll forward provisions could be included In Guideling No. 2, with approptiate
safeguards so that any annually revised valuation methadology would not adversely impact
APT's abiilty to achleve a posiflve {or an appropriafe) refurn on investment over the
concession period,

1.2 Section 3.3.3 {Annually updating asset valuas)

(a)

(b)

{d)

®

APT notes from the Draft Decislon that ESCOSA's praferred outcome Is for the introduction
and implementation of an annuat roll forward mechanism o take account of changes to the
value of the Railway Infrastruciure Assets, rather than the use of further DORC valuations.

APT {urther notes ESCOSA's comments in the Draft Decision that implementing an annual
rofl-forward mechanism has cerlain advantages over (what is perceived as) the reasonably
inflexible and subjective alternative approach of further DORC valuations over tima. The Draft
Dagision therefore presents ESCOSA's position as mutually exclusive alternatives. That is,
provision is mede either for future DORC valuallons er an annual roll forward mechanism is to
he used fo update the value of the Railway Infraskiucture Assets based upon the Inltial DORC
valuation of those assets (ie; $1,698.8 million doflars, in dollars as at 1 July 2003),

APT considers that the maximum level of flexibllity should be relained by ESCOSA
{appropriately reflected in amendments to the Guidelines} to adopl an allemative (and
possibly complementary) approach to fufure updates of Railway infrastructure Assets, As
rauch as APT is supportive of the annual asset roll forward methodology, the ability i use
further DORC valuations in certain appropriate clicumstances should not be excluded.

Further, APT's view Is that both methodologies could also be used in combination, such thata
revised DORC valuation were carried out every 5 years (or at such other petlodic interval),
with asset roll forward calculations fmplementad in between, based upon the most recent
BORC vatuatlon, APT belisves that this sirategy would benefit from the advantages of cach
system, without becoming an administrative nconvenlence to any party. This would resultin a
systern similar fo that used by ARTC, and achieve the aim of aligning the regulation of the
Railway more closely with the ARTC system.

The pifncipal circumstances where APT considers that a DORC valuation should be used in
preference to an asset roll forward calculation are:

{i) Recovery/Restoration of Functionality of Rallway - in the event of a major caplial
expenditure In respeet of the Rallway Infrastructure Assets that was not clearly an
addition or disposal, nor an event of depreclation or linked to inflation {le; the ctilical
teplacement of a material part of the assef, to restore funclionality after a major
natural disaster or other unforeseen event),;

(i) Use of inappropriate Inflators in Asset Roll Forward Calculation — where APT
{acling reasonably} disagreed with the praposed application of Inflationary indicators
(such as CPI) in the asset roll forward calcutation, and where it considered that other
variables were more suifed to recording the inflationary pressures on the operafion
of the Railway {en the understanding that a revised DGRC valuaticn would derive an
tipdated replacement value of the Rallway); or

{iii} By Mutual Agreement - where ESCOSA and the access provider (both acling
reasonably} agreed that the use of a revised DORC valuation were more
appropriale than the use of the annual asset roll forward mechanism,

The effact of the proposed amendments to Guideline 2, Section 2 will be to mandate one
mechanism {le; annual asset roll-forward calculation) to the exclusion of the other (revised
DORG valuation).
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(k)

®

{m)

ESCOSA's comment that “[ulpdating asse! values fo reflect new capital invested and the
return of funds to Investors (regulatory depreciation) provides greater certainly thaf
investments made in the Railway will be recoverad, and thus provides further incentive for
investment' is noted, Itis not clear to APT what the relevance of regulatory depreciation is to
the concept of investor return on investment. Further explanation is sought on fhis point.

APT notes ESCOSA's comment that by opting for an annual rollforward methodology {and
theraby not permilting a revisitation of the Initlal Rallway asset value}, the access provider
could be denied a windfall gain that could result in the application of pricing on the basis of a
revised {le; Increased} Inilial Raltway asset value, Although (In theory} windfall galns could
result, APT's view Is that, in combinafion (as the access provider) AFT's prudent operation of
the Raiiway,

{) the regulatory oversight of access arrangements ta the Railway; and

{in commercial pressures on APT to provide access at compefitive rates,

are such that windfall gains would be uniikely to result,

Thersfore, APT does ol agree with ESCOSA's conclusion resulting from this point.

Although APT notes ESCOSA's comment that the ®... main point at issue in any roll forward
relates to addifions to Railway Infrastructure Assels", APT does not consider that 'additions' to
infrastruciure are the only or, for that matter, the main relevant vartable consideration in the
proposed rofi-forward methodology.  APT's position {and a principal basis for its concern
relating fo the adoption of an appropriate forward valuation methodology) is that the other
variables also referred to by ESCOSA — depreciation, disposals and inflations — should be fully
taken into consideration.

Whereas APT considers that instances of disposals of Railway Infrastructure Assels are lkely
to be infrequent, the impact of inflation (parfiewlarly in relatien to the cost of labour, goods,
seivices and constimables procured by APT for the continued operation of the Rallway} is
considerad lo be of primary importance as well.

APT notes ESCOSA's observation that three factors are relevant in determining whether
‘addifions’ fo Rallway Infrastructure Assets should be taken into consideration in toll-forward
methodelogies.

The first |s that "any additions fo the Railway must be consistent with the coverage of the
Code", Presumably this means that In order for an addition to Rallway Infrastructure Assets to
be a relevant consideration taken into account in an annual roll-forward calculation, it must
first be ar addition that is consistent with the purposes and objectives of the Code. This
concept Is refetrad to as "allowed capilal expendifure” in ESCGSA's proposed guideline
amendments.

APT acknowledges and agrees with this comment. Glven:
(i} the capifal infensive nature of infrastruclure additions to the Railway; and

(i) the operational requiraments of existing custormers/access seskers {particularly in
relation to the development of the bulk minerals business),

all additions to the Rallway to date are, and &ll foreseeable future additions are Hkely to be,
conslstent with the Code's objectives. APT considers there o be an extremely low lkefihood
of a Railway addition that is not consistent with Code objeclives, uniess it is an addition that is
independently funded by an access sesker (in which case it is likely to be proximately finked
with some other asset — stich a5 a mine ~ near the Rallway).

APT-B1-04508-A, Review of AAR 3rd Parly Access, 20-6-08.00C 3



13

As one example, APT agrees that an independently-funded siding from the Railway fo access
a third parly asset (such as a bulk minerals storage facility or a mine} may net be an “addition"
appropiiately laken into consideration for an annual roll-forward caloulation, Howsver, a
passing loop constiucied to service the Rallway as a consequence of increased usage of the
Railway fram that slding would, by contrast, be an appropriate "addition" to bae considered, and
it must be considered In any roll-forward caloulation. Therefore, 1o quarantine cestain
additions so that they cannot be laken into account for roli-forward catcuiations risks exchuding
a category of ancillary expenditure that is, conversely, appropriate to lake info consideration,

ESCOSA's second observation is that "the value of the asset acquired or consirugted miust not
have been recovered (for example by capital contribufions and donafions)’. Whereas APT
agrees with that observation as a general comment, it should also be acknowledged that the
construction or inclusion of a fully-funded "addition® to the Railway in circurastances that
ESCOSA canslders inappropriate for conslderation in a roll-forward calculation, can also lead
to varlous cost increases on APT's pait that are relevant o the operation of the Rallway
Infrastructure Assels, and which are therefore relevant considerations for roll-forward
calculations when viewad as a whole. For instance, APT may incur expendifure in relafion to
the operation and maintenarnce of those "additional” assels.

Finally, APT agrees with ESCOSA's observation that it is not appropriate fo subject the
amount of any capital expenditure to any test of efficiency or prudency ({presumably in the
application of the roll-forward methodology}. In one senss, APT's position on this point is
similar to that in response fo ESCOSA's first observation {eutlined in paragraph 1.2{g) ahove).
That is, given:

{i the requirements of existing access seekers; and
{i) the operational requirements of the Railway,
APT considers that all addifions to Railway Infrastructure Assefs to date will have met, and

future additions will most Bkely meet, fesis of efficiency and prudency when viewed as a
whole.

Proposed Amendment to Guideline No. 2, Section 2 (Ceifing Price)

(@)

{b)

()

(@

Subject to paragraph 1.3(b) and (c) of this submission, APT is supporiive of the proposed
amendments to Section 2 (Celling Price} of Guideline No. 2. APT agrees that this will be
effective in introducing a rofl-forward methodology for future valuations, without the need for
periodically revised DORC valuations.

APT's support Is conditional on the proposed amendments being interpreted and applied in
such a way as fo salisfy the concems cutlined by APT [n Sections 3.9(c} of the Inifial
Submission. That ig, the proposed amendment must not adversely impact upon APT's ability
to achleve a posifive (or an appropriate} refurn on its invesiment over the 50 year cancession
period under fhe Cohcession Deed,

As noted In section 1.2(b) to (d) of this further submission, if it is accepted that alternale future
valuation methodologles for Rallway Infrastruciure Assets are appropriate, such that future
DORC valuations can be Used i certain presciibed clrcumstances, then further amendmant is
requlred to Sectlon 2 of Guideline No. 2,

APT propases Ihat the first paragraph in the past of Seclion 2 to be headed 'Value of the
Railway as at the commencement of operations’ be worded as follows:

“Unless the Arbitrator and the Access Provider (bolh acting reasonably) othenvise
agree that a revised DORC value should be Used, this sub-section will be apply fo
fhe establishment of the value of the Raifway as al the beginning of one year on the
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rolt forward of the value of the Raitway 1o {hat year from the immediately preceding
yesf,

In the eveni that it is agreed that a revisad DORG value should be used, then that
value is to be established and/or verified by an experienced and indepandent valuer
using valualion princlples and methodologles consistent with the principles and
methodofogies applied in the independent valuation of ARTC's Interstale Network
assefs approved by the ACCG (or should thal cease o apply, then such offier
equivalent stbstifuted approved methodology)”.

1.4 Proposad Amendment fo Guideline No. 2, Section 5 (Arbifrated Price where there is no
Sustainable Competitive Price)

(a)

(b)

©

()

e}

L5 Determiing a Reasanable Rato of Return’ Under Guldeline No. 2.

- ["Confidential material removed"

APT repeats the position outlined in the Inifial Submission regarding ESCOSA's proposal for
reference pricing, especially in circumstances where it is consldered that the "no sustainable
compalitive pricing model” should be applied fo new or emerging sireams of businass on the
Railway (principally bulk minerals fransportation).

APTs positien remains that the current reference pricing madsl is adequate for application lo
bulk minerals transpostation on the Railway. This is because it can be demonsirated that
sustainable, altemate, compelitive transport modes exlst for the majerity of fraight tasks on the
Rallway.

Against that background, APT notes ESCOSA's proposed amendments to Secfion § of
Guidefine No. 2, and conslders that there are likely to be relatively few mstances where these
amendments will be applied in practice,

Stibject to the remaining sub-paragraphs of this section 1.4, APT is suppartive of fhe proposed
amendments lo Section & of Guideline Na. 2.

APT acknowledges that these proposed changes are necessary as a consequence of the
amendrents made to Seclioh 2 of Guideline No. 2 to introduce a roll-forward methodology
{notwithstanding APT's view about alternate valuation methodologies). In so far as the
amendments to Guideline No. 2, Seclion 5 are metely consequential changes, APT has no
specific issues to raise, ancd Is supportive of the changss.

Secondly, APT seeks to clarify that the rate of return should be calculated across the fuil
duration of the access provider's investment In the Raflway infrastruclure Assels {is; the
peried of 50 years under the Concession Dead).
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(d)

2. Reference Prices {Draft Declsion, Section 4)

2.1 In tesponse to Section 4.3 of the Draft Dedision {deallng with ESCOSA's analysis of the apptication of
reference pricing to the Rallway) APT's position Is as follows.

2.2 in the Draft Decision, ESCOSA notes that

"In some sifuations, access prives lhat differentiale befween the direclion of traffic may not be
cost hased and may reflect the misuse of market power. In some Instances, however, if

APT-BL-04508-A, Raviav of AAR 3rd Parly Access, 20-8-08.00C ‘ 6
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may be a reflection of ofher factors. For example, differentiation between northbound and
southbound pricing could simply reflect a high fixed component to APT's pricing."

As a general cbservation abeut pricing structures {unrelated to APT's operation of the Rakway),
ESCOSA's comment reflects one of the possible hases for the structuring of access pricing by some
access providars in reation to other assefs. However, APT rejects — absolutely, and In the strongest
ferms — any Implication conveyed by this statement (whether or not Intentional) that differcntial access
nricing between traffic on the Railway in different directions results from any misuse of market power by
APT,

APT requests that all subsequent versions of the Draft Decision and ESCOSA's final decision be
amended:

{a) to delets the followlng sentence:

"y some situations, access prices that differentiafe between the direction of traffic
may not be cost based and may reflect the mistse of market power’,

with appropriate amendment to associated parts of the decision; or

(b} 50 thal the above sentence and subsequent senlences claiify the non-specific nature of
ESCOSA's stalement, to removs any implication of an abuse of market power by APT in
accass pricing:

"W is acknowledge thal in situations (not specifically refated to APT's operation of the
Rallway), access prices that differentiate between directions of traffic may not be
cost based and may reflect mistise of market power by a relevant party in control of
access to an assel. in soms Instances, however, it may be a reflection of olher
factors. Forexample, and with specific reference fo APT's operation of the Rallway,
differentiation belween northbound and southbound pricing could simply reflect a
high fixed cost ecomponent fo APT's pricing.”

In other respects, APT agrees with, and welcomes, ESCOSA's assessment that it is foo early to justify
imposing ARTC-like reference pricing on the access provider by way of a varialion to Guideline No. 1.

ARTC undertaking and CIRA (Draft Decision, Section 5}

fn response to Section 5 of the Draft Decision, APT notes ESCOSA's conclusion that "[flor row there is
lile that the Commission can do fo further afign the guldsiines fo ARTC's Inferstale Access

Undertaking".

This statement impiles that ESCOSA is inclined to take further steps to vary or amend he Guidelines fo
make them more consistent with ARTGC's Interstate Access Undertaking {which undertaking, itis noted,
is separately under reviaw). The statement therefore implies ESCOSA's preparedness to take positive
action in this regard. The draft decision proposing not to vary the Guidelines "at this fime" is noted. In
ofher words, ESCOSA has indicated that the likelihood of it taking no further action to align the
Guidelines to the ACCC underteking, despite APT's comments [n the Initial Submission, is low.

in responsa to the Draft Decislon, APT repeals the position outlined in the Inlial Submission. That is,
APT:

(a) generally supporis the principal of consistency between access regimes that govern the
Raitway and the ARTG system under the ACGC underlaking;

) considers that the existing provisions in Guideline No. 1 and 2 regarding consistency with the
ARTC undertaking are an adequate leve! of regulafion;




remains not supportive of principles of consistency regarding reference pricing batween the
Raflway and the ARTC system;

{d) remains not supportive of the proposition that the emergence of bulk minerals traffic on the
Rallway is a relevant conslderation in examining consistency between the Rallway and the
ARTC systein;

(e} considers that there are not compelling reasons, presently, why ESCOSA needs to take into

account matters relevant to CIRA in reviewing the Guidelines; and
] does not consider that the Guidelines need be impacted by any of the CIRA implications,
because the existing provisians of the Guidelines regarding alignment of the access regimes
of the Railway and olher nationally significant railway infrastructure, is already adequate.
APT trusts that this further submission to ESCOSA in response to the Drait Decislon, is useful,

Yours faltirfully

Fullerton

Chief Execulive Officer

CC: Ms Vanessa Loughlln — Asia Pacific Transport Pty Lid
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